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Available After the Presentation 

Certificate of Attendance

Resource Sheets:
• Crisis Intervention
• Behavioral Health Treatment/Services
• Substance Abuse Treatment/Services
• Educational Opportunities
• Everyday Needs 

Slide of Prescription Assistance Resources

• The power point from today’s 
presentation will be available in 
approximately one week at 
www.hsag.com/events
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Online Poll: What Do You Say?

How do you rate your understanding of legally-defined 
relationships such as Powers of Attorney and 
Guardianship right now?  

a. Very High
b. High
c. Low
d. Very Low
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What Is HSAG?

• Funded by the Centers for 
Medicare & Medicaid 
Services (CMS)
– Subcontracted with CMS as a Quality 

Improvement Organization (QIO) for 
specific improvement tasks.

– Focus population is Medicare Fee-for-
Service Part A, including dual-eligible 
beneficiaries.

– Largest federal program dedicated to 
improving health quality at the 
community level.

– HSAG is the QIO in AZ, CA, FL, OH, 
and VI. 

– Reducing behavioral health 
readmissions is one on the 
improvement tasks under our contract.

Department of 
Health & Human 

Services

CMS
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Behavioral Health: Prevalence and Overlap 
with Medical Readmissions

• World Health 
Organization1 (WHO): 
Depression is the leading 
cause of ill health and 
disability worldwide

• National Alliance on 
Mental Illness2 (NAMI):
• 1 in 5 adults in America 

will experience a mental 
illness

• 50% of all chronic 
mental illness begins 
before age 15

• The top two co-morbid 
diagnoses for all-cause 
and psychiatric 
readmissions were 
hypertension and 
suicidal ideation3

Medical Behavioral 
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1. Source Link: From the World Health Organization: http://www.who.int/mediacentre/news/releases/2017/world-health-day/en
2. Source Link: From the National Alliance on Mental Illness (NAMI): https://www.nami.org/Learn-More/Mental-Health-By-the-Numbers
3. Data Source: HSAG Analysis of Medicare FFS Part-A claims for Q3 2016–Q2 2017

http://www.who.int/mediacentre/news/releases/2017/world-health-day/en
https://www.nami.org/Learn-More/Mental-Health-By-the-Numbers


How the Webinar Series Came About

• CMS project to reduce psychiatric readmissions

• 2016 HSAG Behavioral Health Summit 
workgroup on Community Education

• Survey sent to community members to identify:
— Level of interest in education/information
— Topics of most interest
— Best times to offer webinars

• 12 no-cost webinars between 2017 and mid-2019 
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HSAG No-Cost Resources

2017 Behavioral Health Educational Webinar Series
1. Behavioral Health Basics
2. Understanding Common Disorders
3. De-escalation Techniques 
4. Community and Behavioral Health Resources 
5. Voluntary vs. Involuntary Evaluation and Treatment 
6. Medication and Medical Issues

Other Readmission Reduction Resources:
• Teach-Back Resources and Information
• 30-Day Readmission Audit Tool Template
• Top 10 Readmission Reduction Interventions: Flyer Series
• Medication Management and Adverse Drug Event (ADE) Resources
• Vetted Arizona and Nationwide Resources
All of this is part of HSAG’s ongoing work with PCPs, IPFs, and community stakeholders toward improved care
coordination and readmission reduction: www.hsag.com/bh-resources.
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Presenter:
Stephanie Bivens, Esquire, 

Certified Elder Law Attorney (CELA)
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Relationship Alphabet Soup: 
Legal Relationships for Medical 

Decision Making

Stephanie Bivens, C.E.L.A.
Certified Elder Law Attorney, by the National Elder Law Foundation
Bivens & Associates, P.L.L.C.
5020 E. Shea Blvd., Suite 100
Scottsdale, AZ 85254
(480) 922-1010
Stephanie@bivenslaw.com
www.bivenslaw.com

mailto:Stephanie@bivenslaw.com


Who Has The Authority to 
Make Medical Decisions?

• Patient
• Surrogate Medical Decision Maker 
• Agent under Health Care/Mental Health Care Power 

of Attorney, or
• Court Appointed Guardian
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What is the Difference Between 
Health Care Power of Attorney (HCPOA), Surrogate 

Decision Maker, and legal Guardian? 

HCPOA Surrogate Decision Maker Legal Guardian

Patient signs HCPOA while 
legally competent

Default medical decision 
maker by law (or patient 
designation in CA)

Appointed by Court

Patient designates 
Agent(s)[“Surrogate” in FL] 
to make medical decisions

No valid HCPOA or legal 
Guardian

Full versus limited 
Guardianship

Effective only when patient
unable to 
make/communicate own 
decisions

Effective only when patient 
unable to 
make/communicate own 
decisions

Effective until revoked by 
Court Order

Revocable by Patient Guardian overrides Patient
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Advance Medical Directives

• Health Care Power of Attorney—appoints Agent to 
make all medical decisions when principal cannot 

• Mental Health Power of Attorney—specifically 
authorizes Agent to consent to mental health treatment when 
principal cannot

• Living Will—end of life medical direction

• HIPAA Release—releases medical information to 
designated individual(s) 

An advance directive executed in another state 
in compliance with the law of that state is valid in all states. 
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Health Care Power of Attorney

• HCPOA assumed valid unless there is evidence to the contrary
• Effective only if the person becomes incapable of making health care 

decisions for any reason
• Can be used to appoint multiple agents, together or in succession
• Copies have the same authority as original
• Agent is not personally liable for patient’s medical bills
• In general, the Agent has legal authority in all health care matters (health 

care and mental health) unless limitations are stipulated. 
– AZ: Inpatient behavioral health treatment must be specifically granted for 

hospitalization authority (mental health power of attorney) 
– CA: Advanced directive cannot be used to consent to ECT
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Mental Health Power of Attorney

• Allows patient to state preferences regarding mental health 
treatment and to name Agent(s) to make mental health care 
decision when patient cannot. 

• AZ: Mental Health Power of Attorney allows Agent(s) to consent to both outpatient and 
inpatient mental health treatment, including inpatient hospital level treatment against wishes 
of Agent in case of need. ARS §36-3281

• OH: Declaration of Mental Health Treatment specifies when and how the declaration is used, 
outlines the duties and rights of the “Proxy”, cannot be revoked by patient unless competent. 
Designates specific or more complex mental health treatment regimes, such as a specific 
psychotropic drug therapy treatment, electroconvulsive therapy, or admission to a specific 
treatment facility. Ohio Rev. Code Ann. §§2135.01-.14

• FL: Mental Heath Advance Directive. A principal may designate a separate 
“surrogate” to consent to mental health treatment in the event that the principal is 
determined by a court to be incompetent to consent to mental health treatment and a 
guardian advocate (lawyer) is appointed. Fla. Stat. Ann. §765.202
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Medical Decision Maker When Patient 
cannot make medical decisions, 

there is no valid HCPOA*, and no legal Guardian ...

AZ:  A “Surrogate” by statute may act in the following general order: (1) Spouse, unless legally separated; 
(2)majority vote of adult children of patient; (3) A parent of the patient; (4) If patient is unmarried, the 
patient’s domestic partner; (5) A sibling; (6) A close friend; and (7) If none of the above, patient’s physician with 
advise of institutional ethics committee, or if none, other physician. There are mental health treatment 
limitations. Ariz. Rev. Stat. Ann. §§36-3201 to-3231 

CA*:  “Surrogate” is named orally by Patient only during course of treatment, and has priority over Agent 
under HCPOA.  If no Surrogate, Agent or Guardian then physician finds a family member/friend. Cal. Probate Code 
§§4711–4727

FL:  “Surrogate” is the term used in FL to refer to as Agent under HCPOA. If there is no HCPOA, FL law allows 
medical decisions to be made by (1) spouse, (2) majority of adult children; (3) Parent; (4) Majority of adult 
siblings; (5) close relative; (6) close friend; (7) licensed clinical social worker with bioethics committee. If 
patient is in persistent vegetative state, Guardian is required. Fla. Stat. Ann. §§765.101 to .113

OH:  “Surrogate” will be (1) Spouse; (2) Adult child; (3) Parent; (4) Adult sibling; (5) Nearest Adult Relative. 
Limited to consent for withdrawal or withholding of life-sustaining treatment, and patient has been in terminal 
condition or permanently unconscious for at least 12 months. Nutrition and hydration may be withheld only 
upon Order of the probate court. Ohio Rev. Code Ann. §2133.01 to .16
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Legal Guardian
(aka Conservator of the Person) 

• Court appointment—last resort 
• Needed when there is no HCPOA or other decision 

maker, there is conflict between decision makers, or 
incapacitated patient verbally refuses appropriate 
medical care (e.g., dementia, Alzheimer’s, brain 
injury)

• Guardian shall be appointed where the patient is 
“incapacitated” as defined by law

• Guardian has authority to act as granted by the Court 
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What is Incapacity?

Generally means that the patient is incapable of making an 
informed decision. 

• A.R.S. 14-5101-"Incapacitated person" means any person who is impaired by reason of 
mental illness, mental deficiency, mental disorder, physical illness or disability, chronic use of 
drugs, chronic intoxication or other cause, except minority, to the extent that he lacks 
sufficient understanding or capacity to make or communicate responsible decisions 
concerning his person. (Legal standard for appointing a Guardian in AZ)

• Unable to give “informed consent”, determined by physician/medical provider
– Unable to understand the nature, extent and probable consequences of a proposed 

health care decision
– Unable to make a rational evaluation of the risks and benefits of a proposed health care 

decision as compared with the risks and benefits of alternatives to that decision
– Unable to communicate understanding in any way
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Priority of Medical Decision Makers
And The Winner Is…  

1. Court Appointed Guardian
* Court Ordered Involuntary Mental Health 

Treatment

2. Patient
3. Agent under HCPOA/MHPOA
4. Surrogate (default under law)

1st
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Scenario #1:   PATIENT VS. AGENT UNDER HCPOA

Patient (Single Female, age 82) lacks capacity to give informed consent (mid-
advanced stage Alzheimer’s) refuses appropriate care and medication which 
puts her at risk of physical injury or death.  Daughter is Agent under valid 
HCPOA of Attorney who wants patient to live in memory care facility and 
take meds as both recommended and prescribed by patient/mom’s 
physicians.  

Q: Who is legal medical decision maker? 

A: Patient, until Court adjudicates her incapacitated and appoints a legal Guardian, 
presumably to be the daughter. Why? Agent under HCPOA does not have legal 
authority to override express verbal refusal to consent to medical treatment by the 
patient.  
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Scenario #2:   PATIENT VS. AGENT UNDER HCPOA

Patient (Single Female, age 82) able to give informed consent (COPD, high 
blood pressure, mobility challenges) wants to continue to reside at home 
with caregiver help, and see her long-time physician. Daughter is Agent 
under valid HCPOA of Attorney wants patient/mom to move to assisted 
living (less expensive), switch to mobile doctor practice (daughter tired of 
driving mom to medical appointments), and see neurologist (daughter 
hopes neurologist will say mom can no longer handle financial matters so 
daughter can take over money management).   

Q: Who is legal medical decision maker? 

A: Patient. Why? Patient is “in control” while able to give informed consent. Agent 
will not usurp mom’s authority. 
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Scenario #3:   PATIENT NEEDS MENTAL HEALTH TREATMENT 

Patient (Single Female, age 35) is psychotic and lacks capacity to give 
informed consent due to schizoaffective disorder, needs mental health 
treatment but refuses to consent. Mother is Agent under valid 
HCPOA/MHPOA.  

Q: Who is the legal medical decision maker? 

A: It depends. (1) Patient, unless her HCPOA/MHPOA allows Agent to consent to 
mental health treatment (out-patient versus in-patient) against her express wishes 
(AZ). Otherwise, Court guardianship will be required.   
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Where can you find 
advance directives?  

• www.naela.org- to find an elder law attorney

• http://www.floridahealthfinder.gov/reports-guides/advance-directives.aspx
• https://www.azsos.gov/services/advance-directives
• https://oag.ca.gov/sites/all/files/agweb/pdfs/consumers/ProbateCodeAdvancedH

ealthCareDirectiveForm-fillable.pdf
• http://www.nrc-pad.org/images/stories/PDFs/ohiopadform.pdf
• https://ohiohospitals.org/OHA/media/Images/Membership%20Services/Documen

ts/advance-directives-2015-update-final5.pdf
• https://www.azag.gov/seniors/life-care-planning

Other resources for information and support about life-care and advance directive planning:
• State Attorney General Offices/Websites
• County Government Offices/Websites 
• Area Agency on Aging Offices/Websites (Nationwide)
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http://www.naela.org-/
http://www.floridahealthfinder.gov/reports-guides/advance-directives.aspx
https://www.azsos.gov/services/advance-directives
https://oag.ca.gov/sites/all/files/agweb/pdfs/consumers/ProbateCodeAdvancedHealthCareDirectiveForm-fillable.pdf
http://www.nrc-pad.org/images/stories/PDFs/ohiopadform.pdf
https://ohiohospitals.org/OHA/media/Images/Membership%20Services/Documents/advance-directives-2015-update-final5.pdf
https://www.azag.gov/seniors/life-care-planning


Thank you
Stephanie Bivens, CELA, Esq.
Certified Elder Law Attorney by the 
National Elder Law Foundation, 
accredited by State Bar of Arizona
Bivens & Associates, P.L.L.C.
5020 E. Shea Blvd., Suite 100
(480) 922-1010
stephanie@bivenslaw.com
www.bivenslaw.com
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Live Online Poll: What Do You Say Now?

How do you rate your understanding of legally-
defined relationships such as Powers of Attorney 
and Guardianship now?  

a.Very High
b.High
c.Low
d.Very Low



Please Submit Questions Through the 
Chat Feature
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Deepest Appreciation to our Presenter!

Stephanie Bivens, Esquire, 
Certified Elder Law Attorney (CELA)

Contact Information:
stephanie@bivenslaw.com

mailto:stephanie@bivenslaw.com


Prescription-Related Resources

For Prescribers: Formulary Verification by Insurance Plan
“The easy and efficient way for physicians’ offices to complete prior authorization (PA) 
requests for any drug and nearly all health plans!” Cover My Meds. A no-cost, HIPAA-
compliant online resource option for you!  
www.covermymeds.com or call 1.866.452.5017   

Prescription Assistance Programs
Individual pharmaceutical companies 
Online prescription assistance guides can help identify other 
programs available by drug name or medical condition and 
offer printable medication discount cards. 
http://www.needymeds.org/ or call 1.800.503.6897
http://rxassist.org/ or call 1.877.537.5537

Medicare Part D: A guide for applying for assistance with 
medication costs and for when a patient is in the Medicare 
“donut hole.” 
www.medicare.gov/find-a-plan or call 1.800.633.4227

27

http://www.covermymeds.com/
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Nationwide Resources
Crisis Resources: Nationwide

• National Suicide Hotline
800.273.TALK (8255)
www.suicidepreventionlifeline.org

• National Drug/Alcohol referral service
800.662.HELP (4357) #2 for Spanish
www.samhsa.gov/find-help/national-helpline

• Teen Lifeline 1.877.YOUTHLINE

• Crisis Text Line: Text “help” to 741741 for
any crisis situation

• Poison Control 800.222.1222

• National Alliance on Mental Illness (NAMI)

www.nami.org | 800.950.6264

• Mental Health America 
www.mentalhealthamerica.net | 800.969.6642
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Arizona-Specific Resources

Crisis Resources: Arizona

• Crisis Response Network
800.631.1314 or 602.222.9444

• Teen Lifeline 800.248.TEEN (8336)

General Community Resources:

• AZ 211 Call “211” or https://211arizona.org

• http://findhelpphx.org

• http://arizonaselfhelp.org
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https://211arizona.org/
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Arizona-Specific Resources (cont.)
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Thank you for participating!
Please go to: 

https://goo.gl/G9HtTH
Complete the 60-second evaluation

Download your certificate of attendance
Download the resource lists at: 

www.hsag.com/events
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This material was prepared by Health Services Advisory Group, the Medicare Quality 
Improvement Organization for Arizona, California, Florida, Ohio, and the U.S. Virgin Islands, 
under contract with the Centers for Medicare & Medicaid Services (CMS), an agency of the 
U.S. Department of Health and Human Services. The contents presented do not necessarily 

reflect CMS policy. Publication No. QN-11SOW-XC-01292018-03
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